July 1, 2010 Special Education Procedures Updates

Welcome to this update webinar for the July 1, 2010 edition of the Area Education Agency Special Education Procedures.
We have had common procedures for a year, now, and those procedures continue to evolve as we put those procedures into practice, share implementation information and respond to input from a variety of sources.

As an example of input, one of the requirements of Special Education Rules is that the Iowa Department of Education review and approve AEA procedures.  The February 2010 Procedures were reviewed and, based on that review, there are several additions and revisions to the Procedures.

The July 1, 2010 procedures include changes that reflect recent legal decisions and Federal guidance.

And, there are changes made to help clarify information presented in previous editions.
Release Notes

Release notes for the July 1, 2010 Procedure Manual are available through the Iowa IDEA website.  The webinar will follow the same order of topics as the release notes and the release note pages corresponding to the topic on the slide will be displayed as a number in a red box. 

Child Find

Chapter 12 of the Iowa Administrative Rules addresses general accreditation standards.  Among those standards is the broad requirement that schools identify students who are at-risk and make provisions for them.  

In general accreditation standards, at-risk is broadly defined as any identified student who needs additional support and who is not meeting or is not expected to meet the established goals of the educational program, including academic, personal/social, and career/vocational goals.

Chapter 12 does not delineate specific actions expected of schools in response to meeting the needs of students.

General Education Context

Chapter 12 provides general direction.  More specific guidance is found in Special Education Rules as the actions taken on behalf of a student intersect with child find when it is reasonable to consider whether a student has potential special education needs.

Added to the July 2010 manual is information related to the general education context in which special education child find occurs.

You will notice that several Rules are cited in the manual and release notes.  41.51 and 41.312 have been included in past versions of Special Education Rules and provide definition and guidance for general education interventions.

41.111 is new to Iowa’s January 20, 2010 Administrative Rules of Special Education.  This Rule states that it is the responsibility of the general education system to provide additional support and assistance to students who need it.  “Additional”, in this context, means over and above the core instruction provided to all students.

It is important to note that needing additional help does not necessarily mean that there is reason to suspect that a child has a disability.

Occasional and incidental assistance

41.111 also states that additional support and assistance is provided by general education personnel with “occasional and incidental” assistance of school district special educators and AEA special education support professionals.  

The concept of occasional and incidental assistance addresses the requirement that special education funds have special education purposes such as child find, and providing specially designed instruction and related services.  Occasional and incidental support allows practitioners to share knowledge and skills in the context of what the manual calls “brief periods of assistance and collaboration based on the needs of the moment”.

What is not generally allowed is “continuous or in-depth involvement of special educators in general education”.

Systematic Problem Solving

Rule 41.313 defines systematic problem solving and has been in Rules for a number of years.  AEAs could, in the past, choose to use systematic problem solving within their child find systems.

Rule 41.314 is new and, among other things, states that the Department of Education may set standards for progress monitoring and data collection related to the determination of eligibility for special education.  It is the Department’s standard that when the progress monitoring from an intervention is used in an eligibility determination, the intervention must meet the Rules requirements of systematic problem solving.  The logic is that in order to produce sound data, a sound process is required.

Systematic problem solving is not required for all general education intervention activities, but only when the resulting data is used for eligibility decision making.

Systematic Problem Solving Components

The procedures manual outlines the requirements of systematic problem solving and provides guidance for carrying out each of the components of systematic problem solving:

· Description of problem

· Data collection and problem analysis

· Intervention design and implementation

· Progress monitoring

· Evaluation of intervention efforts
Systematic Problem Solving Components, continued (2)
The description of the problem, data collection and problem analysis are foundational activities on which the intervention is built.  If a problem is not correctly defined or is not properly understood, the resulting intervention could fail if we’ve addressed the wrong problem or addressed the right problem in the wrong way.  

Given a clear problem definition and insightful, data-based problem analysis we develop an intervention that includes:

· goals,

· strategies to address goal attainment, and

· a progress monitoring plan, including decision rules

It is critical that interventions are implemented as designed or as properly modified.  If not, the data will not be valid for decision making.

Systematic Problem Solving Components, continued (3)

Progress monitoring, evaluating the effects of an intervention and making educational decisions is another key component.  Research has demonstrated that requiring teachers to have data without requiring decision making based on that data has very minimal effects.  However, if data is used to change an intervention when the intervention is not effective or raise an intervention goal when the intervention is effective, substantial student gains can be made.

Other Child Find Changes
There are several notes in the Child Find section of the manual addressing Suspicion of Disability and Parent Request for Evaluation.  These are new, but simply represent repeating information found elsewhere in the manual.

The section of the Child Find chapter that addresses “Components of Progress” repeats the requirement of systematic problem solving. 

Parents with equal decision making authority

In general, parents have equal decision making authority under IDEA.  The federal Office of Special Education Programs (OSEP) issued a letter in 2009 stating that when both parents have educational decision making authority, either parent may grant or revoke consent for an evaluation of for special education services.

Disagreements between parents may occur whether parents are married or divorced.  It is common in most cases of divorce that, even though custody may be divided unequally, both parents retain decision making authority.  As long as an individual meets the definition of parent in the Rules and educational decision making authority has not been legally restricted or taken away, that individual may grant or revoke consent for evaluations or for services.

It is possible that one parent might provide consent for services and the other parent might revoke that consent.  Once consent for services is revoked, the first parent might seek services again by providing consent for an initial evaluation.  The other parent could then revoke consent for the evaluation, and the process could repeat itself.

We would hope to avoid situations such as this, but should one occur we would be challenged to use our best dispute resolution skills.

Parents with equal decision making authority, continued

When parents with equal decision making authority disagree on matters other than granting or revoking consent, such as the amount or kind of service or a student’s placement, it our job is to work to build consensus.  Failing that, the school district (for instructional programs) or AEA (for support services) determines the action it will take in the interest of the child and provides Prior Written Notice of that action to the parents.

The information regarding parent rights related to consent and revocation of consent appears in several relevant locations in the Procedure Manual.

Parents with unequal decision making authority

Occasionally, parents do not have equal decision making authority.  When parents do not have equal decision making authority, the district or AEA is required to follow the direction of the parent with the superior authority.

Arcane addition to assure procedural completeness

“Arcane” does not mean unimportant.  It means known or understood by very few.  This addition to the procedures corrects an omission that was noted through the DE review. 

Special education Rules have long required that AEA special education directors certify student entitlement to special education and that AEAs maintain a database of required information.  Language was added to the manual to reflect what has long been required and long been done:  AEAs maintain the IMS database and AEA directors annually certify the count of children with disabilities receiving special education. 

Parent Consent

Requirements related to parent consent are addressed and often repeated throughout the manual.  An effort was made to consolidate some of this information.  Also, the manual communicates an expectation related to obtaining initial consent for services.

Language related to consent was added to the manual that parallels the requirement of acting to assure parent involvement in IEP meetings.  It is a very uncommon circumstance to proceed with an initial IEP meeting without a parent present.  However, parents don’t always sign consent when we meet and services may not begin without parent consent.  The manual calls for reasonable efforts to engage the parents and secure consent for services and documenting our efforts to accomplish this.

The manual also describes the circumstance where parents refuse to give consent.  In this case, an AEA or school may make every informal effort to secure consent, but may not use due process procedures to compel consent.

Consolidating Meetings
The manual adds language based on the Rules that encourages the consolidation of review and reevaluation meetings.  This is largely a practical matter.  It does not usually make sense to have a review IEP meeting one month and a reevaluation meeting the next.  It is important that an IEP meeting that serves both review and reevaluation purposes be held in time to meet the due date that comes first.  For example, if the review is due April 15 and the reevaluation is due May 15 you may combine them but the meeting must be held by April 15 or the annual review is late.  

Resource Commitment

The Rules contain a provision related to IEP amendments without a meeting that states that an agency may only make changes regarding the resources that it has the authority to commit.  Many students receive both school district instructional services and AEA support services.  When that is the case, it is presumed that both the school district and AEA are represented in IEP meetings by professionals who can commit resources.

When an IEP is amended without a meeting, it is logical and prudent to include all those who have relevant input and would be affected by the amendment in the discussions.  However, unlike IEP meetings there is no specific list of legally required participants.

The manual points out that AEA service providers cannot unilaterally change the commitment of district resources in an IEP nor can a district change the commitment of AEA resources.
Assistive Technology
A child’s IEP team must determine if the child needs access to a school purchased assistive technology device in the child’s home or other settings in order to receive FAPE.

FAPE includes making progress in the curriculum and making progress towards the goals of the IEP.

Just as students may need to take textbooks or other instructional materials home to do homework, assistive technology may also be needed.

If assistive technology is needed at home for FAPE, state this on Page F when describing assistive technology.

Accessible Instructional Materials
The public agency providing instruction (AEA or LEA) must acquire instructional materials in accessible forms for children who are blind or have a print disability.

Students who require accessible formats must receive materials the same time as other students receive their instructional materials.

NIMAC, the National Instructional Materials Access Center provides further information on their website. 

Standards-based IEPs

All states must have an alternate assessment (i.e., an alternate to the Iowa Tests) for students with the most significant cognitive disabilities.  For this we have the Iowa Alternate Assessment.

States are allowed to develop other assessments.  One of these is called a modified assessment and is intended for eligible individuals who are not expected to be proficient in reading or math within the next year.  The Iowa Department of Education is working with Iowa Testing to develop a modified assessment for grades three through eight.

Students assessed using the modified assessment must have a standards-based IEP.  A standards-based IEP has a goal based on grade level standards and includes instruction in grade level content.  The requirement to begin writing standards-based IEPs begins March 15, 2011 for grades K through 8 students who are not on the Iowa Alternate Assessment.

More information will be provided as March approaches.
Physical Education
Physical education services, specially designed if necessary, must be made available to all students with disabilities on the same basis as physical education is provided to students without disabilities.

This requirement extends to students enrolled in separate facilities.  A child enrolled in a separate facility must receive appropriate physical education services. 

Least Restrictive Environment
Unless the IEP of a child with a disability requires some other arrangement, the child is to be educated in the school that he or she would attend if nondisabled.

The school a child would attend if nondisabled is considered to be the school building in the resident district where the child would be assigned at the point of initial enrollment given a neutral application of the district’s attendance center policy.  “Neutral”, in this context means, without consideration of disability status or court-ordered placement.

School districts typically assign students to attendance centers on the basis of the student’s home address and grade in school.  Some districts may allow school choice within the district in applying their attendance center policy.  The building where a student would be placed based on these factors is where the LRE consideration begins.  

A student who is deaf might be assigned to a different school where programs for the deaf and hard of hearing are located.  One district may contract with another district with an appropriate special education program for a student.  Or, a student may be court-ordered to a placement.  In each of these cases, the IEP would document that the student is not attending the school he or she would attend if nondisabled and provide an explanation for the placement.
Contracted services

When one district provides the special education program for a child from another district, a contract for these services must be developed.  The student’s resident district is responsible for the actual cost of special education instruction.

The resident district must maintain responsibility for individuals receiving such special education and related services in another district by:

a. 
Ensuring that all the requirements related to the development of each eligible individual’s IEP are met.

b. 
Requiring and reviewing periodic progress reports to ensure the adequacy and appropriateness of the special education and related services provided.

c. 
Conditioning payments on delivery of special education and related services in accordance with the eligible individual’s IEP and in compliance with special education rules. 

Power of Attorney

Not all students are ready to assume full responsibility for themselves when they turn 18.

The power of attorney for educational decision making process is intended for age-of-majority students who would like assistance in educational decision making but do not have or need to have someone else appointed to represent their interests (e.g., guardian).  

Assigning another person power of attorney may only be done by an individual who fully understands and appreciates the action being taken.  That is, the impact of an individual’s disability must be taken into account in determining if assigning power of attorney to someone else is appropriate for that individual.  Someone who is not competent may not execute a power of attorney.

Assigning power of attorney does not surrender any authority the individual holds, but only allows another person to exercise the same authority.  For example, if you give someone power of attorney to sell your car, you can still sell it yourself.
The Department of Education is currently working on guidance to implement a 2010 Iowa Code change that would create a way of assigning an educational “decision maker” to age-of-majority students who need assistance but do not have an appointed guardian.
Documents in native language

AEAs and LEAs have worked hard to ensure that the parent understands the proceedings of IEP team meetings, including arranging for an interpreter for parents with deafness or whose native language is other than English.

Practice has varied greatly across the AEAs and school districts in terms of translating special education documentation. 

The specific legal requirement is that consent notices and Prior Written Notices must be provided in native language of the parents. This requirement applies both to the prompts printed on the consent and notice forms and the contents – the information provided to the parents in the process of completing the forms.

The contents of other documents, such as an IEP, are not required to be translated unless a written translation is necessary to assure that consent is informed or for parents to understand notices.

Arcane addition to assure procedural completeness (2)
Area education agencies are required to have procedures for providing continuing education opportunities.  Information added to the procedure manual communicates that AEAs meet this requirement through their teacher and administrator quality programs. 

Accessing Private Insurance
Accessing parent’s private insurance to pay for special education services or supports is permissible under certain circumstances.  This may only be done with parent consent and when it can be done at no cost to the parents.  Potential costs include co-pays and deductibles and transportation to and from appointments.

Parents must be informed that declining to give consent does not affect the services their child will receive.

A public agency must document parent consent and reimburse parents for out-of-pocket expenses even if the parents offer to use their private insurance without being asked.

The Procedure Manual includes a model form that may be used to obtain parent consent.
Student Records
Records questions have increased as our means of easily capturing, storing and transferring information have changed with technology.

It is important to recall that electronic records, including databases, word processing files and video files may all meet the definition of an educational record and must be treated accordingly.

For this edition of the Procedures Manual, only the definition of educational records has been changed to include FERPA language related to personally identifiable information.  The AEA Special Education Directors will be taking up the topic of educational records during the 2010-2011 school year and changes to procedures may occur as we address electronic records issues.

Intellectual Disability Waiver
One of the Home and Community Based Waivers was previously called the Mental Retardation Waiver.  That waiver is now called the Intellectual Disability Waiver.  The manual has been changed to reflect this change in language and to reflect updated information from the American Association on Intellectual and Developmental Disabilities (formerly, the American Association of Mental Retardation). 

Services to Eligible Individuals in Nonpublic Schools
Several of the requirements of the Rules were not reflected in the Procedures Manual and these have been added.

There is reference to a “service plan” in the Rules and manual.  Most states provide services to students enrolled in nonpublic schools through a service plan, as opposed to an IEP.  Parents of nonpublic students who move to Iowa from another state may be familiar with that term.  Because, by Iowa Code, eligible individuals in Iowa are to receive special education services in the same manner and to the same extent as students attending public schools, we provide services through an IEP. . An IEP implies that FAPE is being provided, a service plan does not. 

Federal law allows that “private school children with disabilities may receive a different amount of services than children with disabilities in public schools”.  This is done through a service plan in other states.  Iowa has a standard of equal services and the provision of FAPE.
Special Health Services
The special health section of the manual was rewritten to better address the information needs of educators.

Work Experience
Licensure information was deleted from the manual regarding individuals with Work Experience credentials and Multi-Occupations credentials.  In general, professional disciplines are not addressed in the manual.  This is because the breadth of professional practice allowed by an individual’s credentials is a matter best left to licensure boards. 

Documentation Guide
Changes to the Procedures Manual necessitated some changes in the Documentation Guide.  

The sections of the Documentation Guide related to goal writing and service description were modified to reflect standards-based IEPs.  These changes go into effect in March of 2011.

The team consideration of the school a child would attend if nondisabled that is described in the July 2010 Procedure manual is repeated in the Documentation Guide.

A Power of Attorney form for appointing an attorney-in-fact and a form for revoking the assignment of power of attorney are included in the manual.  The content of these forms is the same as the forms that were distributed through AEA transition contacts several years ago.  Recall, that this procedure is only for those students who can appreciate the implication of assigning another person power of attorney.

The ESYS form was modified to accommodate three goals, rather than the old form with one.  This template is available through the Iowa IDEA website.
Documentation Guide (2)

Rules require that special education records must be kept for five year after special education services end.  After that, records may be destroyed, if no longer needed.

It is permissible to provide notice of records destruction when students exit services or when they leave school, even though records will be kept for five more years.

The forms in the manual may be used to provide notice.  These forms are also available through the Iowa IDEA website. 

Iowa IDEA
A wealth of information is available through the Iowa IDEA website, including the procedures manual, documentation guide and release notes.

Questions?
If you have questions, please contact David Happe at the email on the slide.  If he doesn’t have your answer, he will direct your question to the right place!
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